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TOM AND JERRY (AND SPIKE): A METAPHOR FOR
HAMDAN V. RUMSFELD, THE PRESIDENT, THE




In the old Tom and Jerry cartoons,] Tom the cat often tried to implement a
mischievous scheme to torment Jerry the mouse. Being physically smaller, Jerry had to
resort to his wits to thwart Tom and, on occasion, Jerry would manipulate Spike the dog
into putting Tom in his proper place (usually outside the house, if not off the property
altogether). I say "manipulate" because Spike was usually seen slumbering happily in
his doghouse, only to be assaulted by Tom due to Jerry's misdirection.
As it turns out, the Tom-Jerry-Spike relationship is an apt way of viewing the
power struggle between the President, the Supreme Court, and Congress in the war on
terrorism. As "Tom," the President is the initiator of controversial actions, including the
implementation of military commissions to prosecute suspected terrorists captured
primarily in Afghanistan or Pakistan. As "Jerry," the Supreme Court has been drawn
into standing up to the President in the numerous lawsuits brought by or behalf of
Guantanamo detainees. And as "Spike," Congress, until only recently, 2 has been silent
in the war on terrorism.
3
But just as Jerry could not stand up to Tom physically, at least without hiding
behind Spike, the Court has, in essence, hidden behind Congress in its decisions in the
four war-on-terrorism cases since June 2004-most recently Hamdan v. Rumsfeld,4 and
5 6 7earlier, Hamdi v. Rumsfeld, Rumsfeld v. Padilla, and Rasul v. Bush. Three of the four
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1. Tom and Jerry (MGM 1965-1972) (TV series).
2. See infra Part I.B., IV.
3. Apart, of course, from the initial decision to authorize the President to use military force. Authorization
for Use of Military Force, Pub. L. No. 107-40, § 2(a), 115 Stat. 224, 224 (2001).
4. 126 S. Ct. 2749 (2006).
5. 542 U.S. 507 (2004).
6. 542 U.S. 426 (2004).
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cases are generally viewed as Executive Branch "losses," and the one "win" (Padilla)
succeeded on a technical ground that was easily remedied. With the exception of Hamdi,
these decisions are all ones of statutory interpretation, apparently leaving Congress free
to overrule the Court. Even Hamdi had an important statutory interpretation element of
possibly greater significance than its constitutional holding. 8 In short, the Court has said
to the President either "Congress has allowed you to do what you want" or "Congress
has forbidden you from doing what you want."
Yet, the cases are more subtle and complicated than mere statutory interpretation
decisions. Curiously, the two cases involving alien petitioners (Rasul and Hamdan)
resulted in narrow interpretations of the relevant statutes, thus benefiting the aliens; the
two cases involving citizen petitioners (Padilla and Hamdi) resulted in broad
interpretations of the scope of the relevant statutes, thus benefiting the government.
What accounts for the contrasting statutory interpretations based on citizenship?
Returning to the Tom and Jerry metaphor, it is possible that the Court is maneuvering
Congress into a position where it must decide whether to endorse the President's actions
or to resist them. By making statutory interpretations in favor of the aliens, the Court
may be exploiting congressional inertia-requiring Congress to act to undo the Court's
rulings in favor of aliens. This might be seen as a plausible default rule, for aliens are
not constituents, and therefore Congress would not be expected to act on their behalf.
In Part II of this article, I review Hamdan, focusing on the two major points of
disagreement between the majority and the dissenters: the interpretation of the
jurisdiction-ousting provisions of the Detainee Treatment Act of 20059 and the
interpretation of the Uniform Code of Military Justice's restrictions, 1 0 if any, on the
President's authority to convene military commissions. In Part III, I discuss the 2004
trio of terrorism cases, focusing on their statutory interpretations.
In Part IV, I turn to the question of why the Court might be privileging aliens over
citizens. First, I consider the possibility that the Court is merely leveling the playing
field between citizens and aliens. While this largely explains the disparity between the
terrorism decisions, it still does not answer why the Court is acting to benefit the aliens,
even in this more limited way. Next, I consider whether the Court might be acting in a
representation-reinforcing role. Because aliens are not constituents, the political process
cannot be expected to protect them. Therefore, the Court might be doing so. Ultimately,
I conclude that the representation-reinforcing role cannot explain the Court's decisions
because that role calls for constitutional decisions, not statutory interpretations. Instead,
the Court appears to be enforcing a requirement of a clear statement of intent to
discriminate against aliens on the part of the political branches.
Finally, in Part V, I examine the legislation that Congress passed in response to
Hamdan. Signed into law by the President, this legislation mostly overrode Hamdan.
7. 542 U.S. 466 (2004).
8. See infra Part II.B.
9. Pub. L. No. 109-148, 119 Stat. 2739 (2005).
10. IOU.S.C.§§ 801-940 (2000).
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II. THE ROAD TO HAMDAN
After the 9/11 attacks, Congress authorized the President "to use all appropriate
force against those nations, organizations, or persons he determines planned, authorized,
committed, or aided the terrorist attacks... or harbored such organizations or
persons."'' President Bush determined that the al Qaeda terrorist group, based in
Afghanistan and harbored by the Taliban leaders of that country, was responsible for the
terrorist attacks. 12  In November 2001, the United States, aided by Great Britain,
launched air strikes against Taliban strongholds and suspected al Qaeda training camps.
Days later, U.S. Special Forces began ground operations in conjunction with the
Northern Alliance, the loose confederation of Afghan tribes opposed to the Taliban.
Then, on November 13, 2001, the President issued an executive order, "Detention,
Treatment, and Trial of Certain Non-Citizens in the War against Terrorism." 13 This
order provided authority to try designated alien enemy combatants in military
commissions. 14
Among those captured fighting U.S. and Northern Alliance forces was Salim
Ahmed Hamdan, who was sent with hundreds of other suspected al Qaeda or Taliban
fighters to the U.S. naval base on Guantanamo Bay, Cuba, for interrogation and
detention. According to the U.S. government, Hamdan willingly joined the al Qaeda
terrorist group in early 1996, "'received weapons training at al Qaeda-sponsored
camps,"' and served "as Osama bin Laden's 'bodyguard and personal driver."' 15 On
July 3, 2003, President Bush ordered trial by military commission of non-citizens such as
Hamdan if "'there is reason to believe' that he or she . . . 'is or was' a member of al
Qaeda or" was otherwise involved in terrorism directed against the United States. 16
Hamdan was appointed military counsel and then his case languished for over a year,
with Hamdan having filed a petition for a writ of habeas corpus in a district court before
the government charged him formally with conspiracy. 17  Separately, a Combatant
Status Review Tribunal (CSRT) determined that Hamdan was indeed an enemy
combatant subject to detention. 18 It looked as if Hamdan would be the first detainee to
be tried in a military commission, with a small number of others to follow.
A. The Lower Court Proceedings
The district court handling Hamdan's habeas petition acted, however, and blocked
11. 115 Stat. at 224.
12. Jeanne Cummings & David Rogers, Bush Says "'Freedom and Fear Are at War, " Wall St. J. A3 (Sept.
21, 2001).
13. Mil. Or. of Nov. 13, 2001, 66 Fed. Reg. 57833 (Nov. 16, 2001).
14. Id.
15. Hamdan, 126 S. Ct. at 2761.
16. Id. at 2760.
17. Id. at 2760-61. The object of the conspiracy was "'to commit the following offenses triable by military
commission: attacking civilians; attacking civilian objects; murder by an unprivileged belligerent; and
terrorism."' Id. at 2761.
18. Id. CSRTs were created by order of the Secretary of the Navy shortly after Rasul although Defense
Secretary Rumsfeld had alluded prior to Rasul to the fact that such hearings would be held. See Or.




Yin: Tom and Jerry (and Spike): A Metaphor for Hamdan v. Rumsfeld, the
Published by TU Law Digital Commons, 2006
TULSA LA W RE VIEW
the military commission from proceeding. The court concluded that Hamdan was
entitled to prisoner-of-war status until adjudged otherwise by a competent tribunal
pursuant to Article 5 of the Geneva Convention and that the military commissions
established by the President's order violated the Uniform Code of Military Justice
(UCMJ) and Common Article 3 of the Geneva Convention because the President's order
contained, among other things, provisions allowing the military commission to keep
classified evidence from the defendant. 
1 9
The D.C. Circuit Court of Appeals reversed, holding that Hamdan had no
individual rights under the Geneva Convention even if that convention applied to him
and that the military commission procedures were lawful.20 Hamdan filed a petition for
certiorari, which the Supreme Court granted on November 7, 2005. 2 1 The first question
presented was whether the military commission established to try Hamdan was
authorized under the Authorization for Use of Military Force (AUMF), the UCMJ, or the
President's inherent powers. The second question presented was whether Hamdan was
entitled to judicial enforcement of rights under the 1949 Geneva Convention.
B. The Detainee Treatment Act of 2005
While Hamdan was pending, Congress passed the Detainee Treatment Act of 2005
(DTA). Among other things, 22 DTA amended the federal habeas corpus statute to
include a new subsection (e) in title 28 U.S.C. § 2241:
Except as provided in section 1005 of the Detainee Treatment Act of 2005, no court,
justice, or judge shall have jurisdiction to hear or consider-
(1) an application for a writ of habeas corpus filed by or on behalf of an alien detained by
the Department of Defense in Guantanamo Bay, Cuba; or
(2) any other action against the United States or its agents relating to any aspect of the
detention by the Department of Defense of an alien at Guantanamo Bay, Cuba, who-
(A) is currently in military custody; or
(B) has been determined by the United States Court of Appeals for the District of
Columbia Circuit in accordance with the procedures set forth in section 1005(e) of the
Detainee Treatment Act of 2005 to have been properly detained as an enemy
combatant.
23
In other words, all courts are deprived of jurisdiction to hear any legal claims,
whether via habeas petition or federal court complaint, except for the one avenue
specified in DTA. 24 The exception provides the D.C. Circuit with exclusive jurisdiction
19. Hamdan v. Rumsfeld, 344 F. Supp. 2d 152, 173 (D.D.C. 2004), rev'd, 415 F.3d 33 (D.C. Cir. 2005),
rev'd, 126 S. Ct. 2749.
20. Hamdan, 415 F.3d at 42.
21. Hamdan v. Rumsfeld, 126 S. Ct. 622 (2005).
22. In addition to the provision regulating federal courts' jurisdiction over claims by Guantanamo Bay
detainees, DTA also regulates the interrogation of persons in military detention. 119 Stat. at 2739-40, §§
1002-1003.
23. 28 U.S.C. § 2241 (2005).
24. State courts are not explicitly mentioned in DTA, but state courts lack the power to issue writs of
habeas corpus against federal custodians. See Tarble's Case, 80 U.S. 397 (1872).
[Vol. 42:505
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to review (1) "the validity of any final decision of a Combatant Status Review Tribunal
that an alien is properly detained as an enemy combatant"25 and (2) "the validity of any
final decision rendered pursuant to Military Commission Order No. 1, dated August 31,
2005 (or any successor military order)." 26
DTA took effect on December 30, 2005, the date on which it was signed into
law. 27 It also contained a provision stating that the subparts providing the D.C. Circuit
with exclusive jurisdiction in those two classes of cases--challenges to CSRT decisions
and challenges to final decisions of military commissions-"shall apply with respect to
any claim whose review is governed by one of such paragraphs and that is pending on or
after the date of the enactment of this Act."
2 8
C. The Court's Opinions
Hamdan produced six opinions totaling 107 pages in the advance sheets. As Cass
Sunstein has noted, there were seven distinct issues on which the Court divided by votes
of 5-3, 4-3, or 5-2.29 In this section, I provide a summary of the opinions and then focus
on the key issues in the case: the effect of DTA and the restraints imposed by UCMJ and
the Geneva Convention upon the President's authority to dictate the procedures of the
military commission.
1. Summary
The Court, in a 5-3 decision, 30 reversed the D.C. Circuit. The majority opinion
denied the government's motion to dismiss based on DTA,3 1 rejected the government's
Schlesinger v. Councilman-based abstention argument, 32 concluded not only that AUMF
did not provide unlimited authorization for military commissions but also that the
military commissions violated both UCMJ and the Geneva Convention, 33 and held that
Hamdan was entitled to the protections of Common Article 3 of the Geneva
Convention.
34
In parts of the opinion not joined by Justice Kennedy, and therefore not part of the
holding, Justice Stevens argued that the specific charge of conspiracy against Hamdan
failed to state a violation of the laws of war.35 Next, Justice Stevens argued that the
25. 119 Stat. at 2742, § 1005(e)(2)(A).
26. Id. at 2743, § 1005(e)(3)(A).
27. Id. at § 1005(h)(1).
28. 119 Stat. at 2743-44, § 1005(h)(2).
29. Cass R. Sunstein, Clear Statement Principles and National Security: Hamdan and Beyond, 2006 S. Ct.
Rev. _ (forthcoming 2007).
30. Chief Justice Roberts recused himself because he had been a member of the D.C. Circuit panel that
ruled against Hamdan.
31. Hamdan, 126 S. Ct. at 2753-54.
32. Id. at 2754 (citing Councilman, 420 U.S. 738 (1975)). Councilman essentially imported the abstention
rule of Younger v. Harris into the court-martial context. 420 U.S. at 758 (citing Younger, 401 U.S. 37, 41
(1971) (barring federal courts from enjoining "pending state court proceedings except under special
circumstances" (footnote omitted)).
33. Hamdan, 126 S. Ct. at 2754-56.
34. Id. at 2756-57.
35. Id. at 2777-78 (plurality).
2007]
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military commission procedures that permit the withholding of classified information
from defendants without showing of necessity fail to satisfy "'all the guarantees . . .
recognized as indispensable by civilized peoples' in Common Article 3. "36 Justice
Breyer wrote a short concurrence emphasizing that the power dispute was between the
President and Congress, noting "[n]othing prevents the President from returning to
Congress to seek the authority he believes necessary." 37
Also concurring was Justice Kennedy. 38 Unlike the majority opinion, Justice
Kennedy invoked Justice Jackson's three-part separation-of-powers framework from
Youngstown.3 9 That framework considered whether "the President act[ed] pursuant to an
express or implied authorization of Congress ... in absence of either a congressional
grant or denial of authority ... [or] when ... [taking] measures incompatible with the
expressed or implied will of Congress." 40 In the first category, the president's power
was "at its maximum," while in the third category it was "at its lowest ebb. ' '4 1 For
Justice Kennedy, Congress' detailed legislation regarding military courts (including
military commissions), particularly title 10 U.S.C. §§ 821 and 836, represented explicit
limitations on the President's authority and thus placed the President in the third
category.
All three dissenters wrote opinions. Justice Scalia disputed the majority's
conclusion that DTA had not stripped the Court's jurisdiction over Hamdan's habeas
petition. 42 He also argued that abstention under Councilman was appropriate. Whereas
Justice Scalia disagreed with the majority about the Court's jurisdiction over the case,
Justice Thomas challenged the majority's analysis of UCMJ and the Geneva
Convention. 43 Finally, Justice Alito argued that the military commissions were in fact
"regularly constituted," which, if correct, would defeat the majority's conclusion that the
military commissions violated Common Article 3 of the Geneva Convention. 44
2. The Stevens-Scalia Debate over DTA
The heart of the debate between Justice Stevens, writing for the Court, and Justice
Scalia, dissenting, was, in essence, whether Congress intended DTA to strip all federal
courts immediately of jurisdiction over any claims brought by Guantanamo detainees or
whether Congress intended for courts to retain jurisdiction over one class of actions-
pending habeas petitions filed by aliens detained at Guantanamo-but not other actions
challenging detention, determinations by CSRTs, or final decisions of military
36. Id. (citing Geneva Convention Relative to the Treatment of Prisoners of War, art. 3 (Aug. 12, 1949), 6
U.S.T. 3316, 3320) (omission in original).
37. Id at 2799 (Breyer, J., concurring). Justices Kennedy, Souter, and Ginsburg joined this concurrence.
38. Hamdan, 126 S. Ct. at 2799 (Kennedy, J., concurring). Justices Souter, Ginsburg, and Breyer joined
Parts I and II of this concurrence. In Part III, Justice Kennedy explained that he did not join those sections of
the majority opinion that reached unnecessary issues. Id. at 2808-09.
39. Id. at 2800 (citing Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952)).
40. Youngstown, 343 U.S. at 635-37 (Jackson, J., concurring) (citations omitted).
41. Id.
42. Hamdan, 126 S. Ct. at 2810 (Scalia, J., dissenting). Justices Thomas and Alito joined this dissent.
43. Id. at 2823 (Thomas, J., dissenting). Justice Scalia joined the entire dissent; Justice Alito joined large
parts of the dissent.
44. Id. at 2849 (Alito, J., dissenting). Justices Scalia and Thomas joined this dissent.
[Vol. 42:505
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Both sides had canons of statutory construction to draw upon. For Justice Stevens,
there was first the constitutional avoidance doctrine, under which the Court will interpret
ambiguous statutes so as to avoid confronting a difficult constitutional issue.45 If DTA
were to strip the Court of its appellate jurisdiction to hear a pending case, the Court
would have to confront the constitutional issue of whether Congress had suspended the
writ of habeas corpus in satisfaction of the Suspension Clause.46 By construing DTA to
have left the Court with jurisdiction to hear Hamdan's appeal, the Court avoided having
to decide the Suspension Clause issue. To be sure, Justice Stevens did not explicitly
invoke the constitutional avoidance doctrine as such, but he did explain that it was
"unnecessary to reach" Hamdan's Suspension Clause argument because "[o]rdinary
principles of statutory construction suffice to rebut the Government's theory.
' 47
Most likely, Justice Stevens did not rest entirely on the avoidance doctrine because
it is far from clear that the Suspension Clause issue was difficult. The procedural events
in Hamdan were remarkably similar to those in the post-Civil War case Ex parle
McCardle,4 8 when the Supreme Court upheld Congress' elimination of its jurisdiction
over an entire class of habeas cases, including McCardle's pending case. McCardle was
a Confederate sympathizer who was taken into military custody for "disturbing the
peace, libel, incitement to insurrection, and impeding reconstruction" by writing
newspaper editorials critical of Reconstruction.4 9 The Circuit Court for the Southern
District of Mississippi denied his petition for a writ of habeas corpus,50 and the Supreme
Court accepted the case under the 1867 habeas act. 51 The case was politically explosive
because one of McCardle's challenges to military detention was that the Military
Reconstruction Act itself was unconstitutional.52  After the Supreme Court heard oral
arguments, but before it decided the case, Congress repealed the 1867 habeas act.
53
The Court held that Congress' repeal of the 1867 habeas act was within its power
under the Exceptions Clause,54 that it would not "inquire into the motives of the
legislature," and that "[w]ithout jurisdiction the court cannot proceed at all in any
cause." 55 Accordingly, the Court dismissed McCardle's habeas petition. Of significance
45. See Public Citizen v. U. S. Dept of Justice, 491 U.S. 440, 466 (1989) (citations omitted); Ashwander v
Tenn. Valley Auth., 297 U.S. 288, 348 (1936) (citations omitted).
46. U.S. Const. art. I, § 9, cl. 2 ("The privilege of the Writ of Habeas Corpus shall not be suspended, unless
when in Cases of Rebellion or Invasion the public Safety may require it.").
47. Hamdan, 126 S. Ct. at 2764.
48. 74 U.S. 506 (1868).
49. William W. Van Alstyne, A Critical Guide to Ex parte McCardle, 15 Ariz. L. Rev. 229, 236 (1973).
50. As this case pre-dated the Evarts Act of 1891, the circuit court was not one of the current Courts of
Appeal but consisted of a district judge and a Supreme Court justice "riding circuit."
51. Act of Feb. 5, 1867, 14 Stat. 385. Though amended numerous times since, most notably in 1948, 1966,
and 1996, the 1867 act continues to exist today as title 28 U.S.C. § 2241.
52. Van Alstyne, supra n. 49, at 238.
53. The exact language of the statute, in relevant part, read: "'That so much of the [1867 habeas act], as
authorized an appeal from the judgment of the circuit court to the Supreme Court of the United States, or the
exercise of any such jurisdiction by said Supreme Court on appeals which have been or may hereafter be taken,
be, and the same is, hereby repealed."' McCardle, 74 U.S. at 508.
54. U.S. Const. art. Ill, § 2, cl. 2 ("[T]he supreme Court shall have appellate Jurisdiction... with such
Exceptions, and under such Regulations as the Congress shall make.").
55. McCardle, 74 U.S. at 514.
2007]
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was the fact that McCardle could have filed a habeas petition under Section 14 of the
Judiciary Act of 1789. In Ex parte Yerger,56 a post-Civil War military detainee did
exactly that, and the Court held that Congress had not repealed that portion of the 1789
Act. Thus, debate remains as to whether McCardle stands for the broader proposition
that Congress has unfettered control over the Court's appellate jurisdiction or stands for
the narrower proposition that the Suspension Clause is not implicated so long as there
remains one avenue open for habeas relief, even if another is closed.57 Either way, DTA
would appear to be consistent with McCardle and Yerger, as it provides for exclusive
jurisdiction in the D.C. Circuit for appeals of final decisions by CSRTs as to enemy
combatant status and of final decisions of military commissions.
58
In any event, Justice Stevens had a second statutory construction canon to rely
upon, namely that "a negative inference may be drawn from the exclusion of language
from one statutory provision that is included in other provisions of the same statute."
59
The effective date provision of DTA contained two key subsections. The first was the
general statement that DTA "shall take effect on the date of the enactment of this Act,"
60
which, as we will see, was relied upon by Justice Scalia. The second stated that
"[p]aragraphs (2) and (3) of subsection (e) shall apply with respect to any claim whose
review is governed by one of such paragraphs and that is pending on or after the date of
the enactment of this Act." 6 1 Paragraphs (2) and (3) of subsection (e) vest the D.C.
Circuit with "exclusive jurisdiction to determine the validity of any final decision of a
[CSRT] that an alien is properly designated as an enemy combatant" and "to determine
the validity of any final decision" of a military commission. 62 Hamdan's habeas petition
did not fall within either paragraph (2) or (3) of subsection (e); rather, it was a habeas
petition and as such fell within paragraph (1) of subsection (e). Accordingly, the fact
that Congress specified in paragraphs (2) and (3) of subsection (e) that DTA applied to
pending claims falling within those paragraphs also implied that DTA did not apply to
pending claims falling outside those two paragraphs. Any other interpretation would
render paragraphs (2) and (3) of subsection (e) superfluous.
For Justice Scalia, on the other hand, the general effective date provision combined
with the general language of the judicial review provision constituted unmistakably clear
56. 75 U.S. 85 (1869).
57. The classic terms of the debate are set forth in Henry M. Hart, The Power of Congress to Limit the
Jurisdiction of Federal Courts: An Exercise in Dialectic, 66 Harv. L. Rev. 1362, 1364-65 (1953). See also
Van Alstyne, supra n. 49, at 249-50. A more recent discussion is set forth in Caprice L. Roberts, Jurisdiction
Stripping in Three Acts- A Three String Serenade, 51 Viii. L. Rev. 593, 642-44 (2006). See also Barry
Friedman, The History of the Countermajoritarian Difficulty, Part 11: Reconstruction 's Political Court, 91 Geo.
L.J. I, 34-36 (2002); Gerald Gunther, Congressional Power to Curtail Federal Court Jurisdiction: An
Opinionated Guide to the Ongoing Debate, 36 Stan. L. Rev. 895, 905 (1984).
58. Arguably, as noted by Justice Stevens, there remains a gap in DTA's grant of jurisdiction to the D.C.
Circuit, for only those defendants convicted and sentenced to ten or more years of imprisonment or death have
a right to invoke such jurisdiction. The D.C. Circuit may decline to hear appeals from other defendants.
Haindan, 126 S. Ct. at 2763.
59. Id. at 2765 (citing Lindh v. Murphy, 521 U.S. 320, 330 (1997); Russello v. US., 464 U.S. 16, 23
(1983)).
60. 119 Stat. at 2743, § 1005(h)(1).
61. Id at 2743-44, § 1005(h)(2).
62. Id. at 2742-43, § 1005(e)(2)-(3).
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directive to strip all federal courts of jurisdiction, save the limited exclusive jurisdiction
in the D.C. Circuit to hear claims by Guantanamo detainees. After all, the operative
language in DTA was that "no court, justice, or judge shall have jurisdiction to hear or
consider" (1) habeas petitions by Guantanamo detainees; (2) claims against the United
States relating to detention as enemy combatants pursuant to CSRT determinations; or
(3) claims against the United States resulting from final decisions of military
commissions. 63 This provision took effect on December 30, 2005. Therefore, according
to Justice Scalia, on that date, "no court, justice, or judge" had the power to hear any
habeas petitions from Guantanamo detainees, that power having been cutoff by
Congress.
64
In addition, while Justice Stevens relied upon general rules of statutory
interpretation, Justice Scalia cited a rule specific to repeal of jurisdiction: "when a law
conferring jurisdiction is repealed without any reservation as to pending cases, all cases
fall with the law." 65 Justice Scalia argued that this rule was not merely one of statutory
interpretation but a constitutional rule stemming from the fact that federal courts were
courts of limited jurisdiction.6 6 In a particularly effective jab, Justice Scalia cited an
opinion authored by Justice Stevens, wherein the Court stated that it had "'regularly
applied intervening statutes conferring or ousting jurisdiction, whether or not jurisdiction
lay when the underlying conduct occurred or when the suit was filed."'
67
Thus, according to Justice Scalia, once Congress determined to eliminate
jurisdiction over a class of cases, as it did in DTA, the default position should have been
no jurisdiction unless Congress specified otherwise. 68 So how did Justice Scalia explain
the existence of DTA provisions regarding "pending claims"? He argued that those
provisions "confer[red] new jurisdiction (in the D.C. Circuit) where there was none
before." 69  Such statutes are subject to the usual "'presumption against"' retroactive
application. 70 It therefore behooved Congress to rebut this presumption by stating
explicitly that pending claims would be able to claim the benefit of the new jurisdiction.
My goal in laying out the analysis of the majority and dissenting opinions
regarding the meaning of DTA is not to suggest that one or the other was unquestionably
correct. Both opinions have their strengths and weaknesses and both point to established
rules of statutory interpretation. One of the arguments had to win out, and certainly
Justice Stevens' argument is not clearly incorrect. The interesting question is whether
63. Id. at § 1005(e).
64. Hamdan, 126 S. Ct. at 2810 (Scalia, Thomas & Alito, JJ., dissenting).
65. Id (quoting Bruner v. U. S., 343 U.S. 112, 116-17 (1952)).
66. Id at 2810-12.
67. Id. at 2810 (quoting Landgrafv. US] Film Products, 511 U.S. 244, 274 (1994)). To be fair, Justice
Stevens did sum up the list of cases he discussed with the observation that "[alpplication of a new jurisdictional
rule usually 'takes away no substantive right, but simply changes the tribunal that is to hear the case."'
Landgraf 511 U.S. at 274 (quoting Hallowell v. Commons, 239 U.S. 506, 508 (1916)). Under Justice Scalia's
interpretation of DTA, however, there was no change of tribunal for the class of habeas petitions including
Hamdan's, which were not challenges to CSRT determinations or to convictions in military tribunals. Because
his petition fell into neither of those two categories, he could not seek review in the D.C. Circuit and no other
court would have jurisdiction to hear his petition.
68. Hamdan, 126 S. Ct. at 2812 (Scalia, Thomas & Alito, JJ., dissenting) (citations omitted).
69. Id. at 2813.
70. Id. (quoting Hughes Aircraft Co. v. U. S. ex rel. Schumer, 520 U.S. 939, 951 (1997)).
2007]
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the same interpretation rules that the Hamdan majority used in construing DTA were
also used in the second statutory issue in the case as well as in the 2004 terrorism cases.
3. The Stevens-Thomas Debate over UCMJ
The second major dispute in Hamdan was the extent to which Congress intended
UCMJ to regulate military commissions established by the President. Still writing for
the Court, Justice Stevens began his analysis by noting that, historically, courts-martial
and military commissions shared trial procedures so as "to protect against abuse and
ensure evenhandedness under the pressures of war."7 1 Congress codified this uniformity
principle in Article 36 of UCMJ:
(a) . . .procedures, including modes of proof, for cases . . .in courts-martial, military
commissions and other military tribunals, and... courts of inquiry, may be prescribed by
the President by regulations which shall, so far as he considers practicable, apply the
principles of law and the rules of evidence generally recognized in the trial of criminal
cases in the United States district courts, but which may not be contrary to or inconsistent
with this chapter.
(b) All rules and regulations made under this article shall be uniform insofar as
practicable. 
7 2
The procedures established for the military commissions at issue deviated from
those used in criminal prosecutions and in courts-martial in a number of significant
ways. Most notably, the presiding officer at a military commission could "close" the
proceedings to the defendant (and any civilian counsel representing the defendant) for a
number of reasons, including the presentation of classified information. 73  While the
defendant's military counsel was allowed to remain at such closed sessions, the presiding
officer could order the military counsel not to disclose what happened.7 4 By contrast,
UCMJ requires the presence of the defendant at all sessions except those in which the
members are deliberating.
75
Justice Stevens agreed that the President had satisfied the conditions for subsection
(a), thus justifying the deviation in military commission procedures from those used in
federal district courts. 76 However, Justice Stevens argued that subsection (b) had not
been satisfied because the President had not declared that it would be impracticable to
follow the procedures used in courts-martial, particularly the requirement that the
accused be present at all sessions except those in which the members are deliberating.
7 7
Anticipating the counterpoint that the President could simply declare that it would be
impracticable to use court-martial procedures in military commissions, Justice Stevens
71. Id. at 2788.
72. 10 U.S.C. § 836 (2005).
73. Hamdan, 126 S. Ct. at 2786 (citing Commn. Or. No. 1, § 6(3)(3)).
74. Id.
75. 10 U.S.C. § 839 (2005).
76. Hamdan, 126 S. Ct. at 2791. In his November 13, 2001, Order, President Bush declared that "the
danger to the safety of the United States and the nature of international terrorism" justified not applying "the
principles of law and rules of evidence generally recognized in the trial of criminal cases in the United States
district courts." 66 Fed. Reg. at 57833, § 1(f).
77. Hamdan, 126 S. Ct. at 2791-92.
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concluded that more would be required from the President than a mere declaration.
78
Accepting the President's statement that international terrorism posed a danger to the
United States, Justice Stevens noted that "it is not evident to us why [that danger] should
require, in the case of Hamdan's trial, any variance from the rules that govern courts-
martial." 79  In furtherance of this point, Justice Stevens noted that the "military
commission was not born of a desire to dispense a more summary form of justice than is
afforded by courts-martial; it developed, rather, as a tribunal of necessity to be employed
when courts-martial lacked jurisdiction over either the accused or the subject matter." 80
In addition to the uniformity principle, Justice Stevens also concluded that the
military commissions violated Common Article 3 of the Geneva Convention. Common
Article 3 states that "[i]n the case of armed conflict not of an international character
occurring in the territory of one of the" contracting parties, certain minimum standards of
decency must be observed; most relevant to this case was the prohibition on "the passing
of sentences and the carrying out of executions without previous judgment pronounced
by a regularly constituted court affording all the judicial guarantees which are recognized
as indispensable by civilized peoples." 8 1 Numerous courts, including the U.S. Supreme
Court itself, however, had held that the provisions of the Geneva Convention were not
judicially enforceable. 82  Instead of overruling those cases, Justice Stevens held that
Congress had imposed the requirements of Common Article 3 onto the President's
authority to establish military commissions through Article 21 of UCMJ. This was
certainly a creative argument. Article 21 states:
The provisions of this chapter conferring jurisdiction upon courts-martial shall be
construed to deprive military commissions, provost courts, or other military tribunals of
concurrent jurisdiction in respect of offenders or offenses that by statute or by the law of
war may be tried by military commissions, provost courts, or other military tribunals.
83
At first glance, Article 21 would seem to be a limitation on the scope of courts-
martial, not of military commissions. Numerous statutes use the language "shall not be
construed" to limit the reach of those statutes rather than to limit some other grant of
power.84 Thus, one way of reading Article 21 would be to acknowledge that, prior to its
78. Id. at 2791-92 n. 52 (addressing Justice Thomas' point in dissent that Defense Secretary Rumsfeld had
made such statements).
79. Id at 2792.
80. Id. (citing William Winthrop, Military Law and Precedents 831 (2d ed., 2d prtg., U.S. War Office
1920)).
81 6 U.S.T. 3316.
82. See Johnson v. Eisentrager, 339 U.S. 763, 789 n. 14 (1950) ("It is, however, the obvious scheme of the
Agreement that responsibility for observance and enforcement of these rights is upon political and military
authorities. Rights of alien enemies are vindicated under it only through protests and intervention of protecting
powers as the rights of our citizens against foreign governments are vindicated only by Presidential
intervention."); Hamdi v. Rumsfeld, 316 F.3d 450, 468 (4th Cir. 2003), overruled on other grounds, 124 S. Ct.
2633; Holmes v. Laird, 459 F.2d 1211, 1222 (D.C. Cir. 1972); see also Huynh Thi Anh v. Levi, 586 F.2d 625,
629 (6th Cir. 1978) (holding that Geneva Convention Relative to the Protection of Civilian Persons in Time of
War, 75 U.N.T.S. 287, was not self-executing).
83. 10 U.S.C. § 821 (2005).
84. See e.g. South Port Marine LLC v. GulfOil, Ltd., 234 F.3d 58, 65 (1st Cir. 2000) (noting limitation of
Oil Pollution Act); Hoge v. Honda ofAm. Mfg., 384 F.3d 238, 245 (6th Cir. 2004) (noting limitation of Family
Medical Leave Act rights); Doe v. Mutual of Omaha Ins. Co., 179 F.3d 557, 561 (7th Cir. 1999) (noting that
language in 42 U.S.C. § 12201(c)(1) "is obviously intended for the benefit of insurance companies rather than
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enactment, the President had authority in times of war to convene military commissions
as he saw fit.85 Rather than limit the President's authority, which is dependent only on
the activation of war powers, Article 21 could be seen as emphasizing that UCMJ does
not intrude on such powers. This reading is bolstered by the fact that Congress has
historically legislated the specific scope of military tribunals, 86 suggesting that Congress
must act affirmatively and explicitly to limit the President's wartime authority.
True, Article 21 does reference "offenders or offenses that by statute or by the law
of war may be tried by such military commissions." Had Congress not included the
italicized language, Article 21 would have read that it was not "to be construed as
depriving military commissions ... of concurrent jurisdiction in respect of offenders or
offenses that may be tried by such military commissions." Such a statute would remain
intact and would be the clearest indication that it was not meant to limit the reach of
military commissions.
In dissent, Justice Thomas argued that the uniformity principle did not apply to
military commissions; rather, its purpose was to ensure uniformity of court-martial
procedures among all the military branches. 87 Here, Justice Thomas was able to cite
persuasive legislative history to support his contention. 88 With regard to the Article 21
argument, Justice Thomas accused the majority of selective incorporation of the Geneva
Convention. The majority was keen to read Article 21 as incorporating by reference the
substantive protections of the Geneva Convention-in this instance, Common Article
3-but at the same time ignoring the "exclusive diplomatic enforcement scheme." 89 As
with the DTA issue, my purpose here has not been to argue that the majority or the
dissent was inarguably correct but rather to show that both sides had plausible
arguments. Part III will test the general statutory interpretation principles that won out in
Hamdan against the 2004 trio of cases to see if those principles were consistently
applied.
III. HAMDAN: JUST A STATUTORY INTERPRETATION DECISION?
Shortly after the Supreme Court issued Hamdan, numerous commentators
described the decision as restrained by and as a clear descendant of the Youngstown
plaintiffs and it may seem odd therefore to find the plaintiffs placing such heavy weight on what is in effect a
defense to liability"); see also U.S. Const. amend. XI ("The Judicial power of the United States shall not be
construed to extend to any suit in law or equity, commenced or prosecuted against one of the United States by
Citizens of another State, or by Citizens or Subjects of any Foreign State.")
85. Madsen v. Kinsella, 343 U.S. 341, 347 (1952) ("In the absence of attempts by Congress to limit the
President's power, it appears that, as Commander-in-Chief of the Army and Navy of the United States, he may,
in time of war, establish and prescribe the jurisdiction and procedure of military commissions, and of tribunals
in the nature of such commissions, in territory occupied by Armed Forces of the United States."); see also id. at
353 (quoting S. Rep. No. 130, 64th Cong., Ist Sess. 40 (statement of Judge Advocate General Crowder)) ("A
military commission is our common-law war court It has no statutory existence, though it is recognized by
statutory law."); David J. Bederman, Article 11 Courts, 44 Mercer L. Rev. 825, 834 (1993) (citing Article 21 for
the proposition that "[a]lthough federal statute recognizes military commissions, it is clear that Congress
considers them established not by virtue of the grant of power under Article I, but under the laws of war.").
86. See Winthrop, supra n. 80, at 831.
87. Hamdan, 126 S. Ct. at 2842 (Thomas, Scalia & Alito, JJ., dissenting).
88. Id at 2842 n. 17.
89. Id at 2845.
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case.90 Noting that the decision was one of statutory interpretation, not constitutional
judicial review, these commentators emphasized that Congress was free to amend the
statutes at issue. 9 1 For example, Jack Balkin wrote on his blog:
[t]he key to understanding Hamdan is that the Court did not tell the president that he could
under no circumstances create military tribunals with very limited procedural
guarantees.... Rather, the Court told the president that [under the statutes already enacted
by Congress,] he could not do so.
92
Indeed, all of the concurring Justices either wrote or joined opinions emphasizing as
much.
93
The primary import of Hamdan, then, was that it rebuked the President's assertion
of unilateral authority to wage war via the Commander in Chief Clause,94 a position
argued forcefully and perhaps best by John Yoo. 95  In Hamdan, the Court cast its lot
with the likes of John Hart Ely,96 Harold Hongju Koh,9 7 and Louis Fisher9 8 in placing
90. See e.g. Erwin Chemerinsky, In Guantanamo Case, Justices Rein in Executive Power, Trial 61 (Sept.
2006) (noting that the Supreme Court's holding was one of statutory interpretation); Samuel Estreicher &
Diarmuid O'Scannlain, The Limits ofHamdan v. Rumsfeld, 9 Green Bag 2d 353, 357 (2006) ("Hamdan is not a
constitutional ruling, but rather a decision about the presence vel non of congressional authorization and the
content of any congressional limits on the President's use of military commissions."); Sunstein, supra n. 29, at
4-5 (arguing that the Court opted for a clear statement principle of requiring an "explicit and focused decision"
from Congress supporting the President's actions); but see Jay Dratler, Jr., A Brief Lament on Hamdan (U.
Akron Leg. Stud. Research Paper No. 06-14, 2006) (available at http://ssm.com/abstract-913822) (arguing that
the Court provided a "dry lesson in technical statutory interpretation" that lost "the thread of fundamental
national values in a welter of detail accessible only to legal specialists").
91. See e g. Martin S. Flaherty, More Real than Apparent: Separation of Powers, the Rule of Law, and
Comparative Executive "Creativity" in Hamdan v. Rumsfeld, 2005-2006 CATO S. Ct. Rev. 51, 53 (2006);
Adam Liptak, Scholars Agree That Congress Could Reject Conventions, but Not That It Should, N.Y. Times
NDIO (July 15, 2006) (quoting Temple law professor Peter Spiro and Yale dean Harold Koh); John C. Yoo, An
Imperial Judiciary at War: Hamdan v. Rumsfeld, 2005-2006 CATO S. Ct. Rev. 83, 109 (2006); but see David
Scheffer, Weaving a Tangled Judicial Web, Chi. Trib., Perspective 1 (Sept. 10, 2006) (arguing that "the high
court insists on independent courts upholding defendants' rights and on the government's duty to comply with
international law in its detainment and interrogation procedures").
92. Jack Balkin, Balkinization an Unanticipated Consequence of Jack M Balkin, http://balkin.blogspot.com
(June 29, 2006); Marty Lederman, Hamdan Summary-and HUGE News (June 29, 2006) (available at
http://www.scotusblog.com/movabletype/archives/2006/06/25-week/) (reading Hamdan as establishing "that
the President's conduct is subject to the limitations of statute and treaty").
93. Hamdan, 126 S. Ct. at 2799 (2006) (Breyer, Kennedy, Souter & Ginsburg, JJ., concumng) ("Nothing
prevents the President from returning to Congress to seek the authority he believes necessary."); id at 2800
(Kennedy, J., concurring in part) ("If Congress, after due consideration, deems it appropriate to change the
controlling statutes, in conformance with the Constitution and other laws, it has the power and prerogative to
do so."). The Court's opinion does, however, note that there still exist limits on Congress' and the President's
joint power to establish military commissions. Id. at 2773 (majority) ("Exigency alone, of course, will not
justify the establishment and use of penal tribunals not contemplated by Article 1, § 8 and Article Ill, § I of the
Constitution unless some other part of that document authorizes a response to the felt need.").
94. Id. at 2799 (Breyer, Kennedy, Souter & Ginsburg, JJ., concurrng) ("Congress has not issued the
Executive a 'blank check.' Indeed, Congress has denied the President the legislative authority to create
military commissions of the kind at issue here." (internal citation omitted)).
95. John Yoo, The Powers of War and Peace. The Constitution and Foreign Affairs after 9/11 (Chi. U.
Press 2005). To oversimplify, Yoo's position is that the congressional power to declare war is distinct from the
President's power to initiate armed conflict, a view consistent with the understanding of the Framers and
ratifiers of the Constitution. According to Yoo, a declaration of war defines the legal status between the
warring nations, possibly triggering other obligations under domestic and international law. Armed conflict,
however, can occur even in the absence of such legal status and Congress's recourse, should it disagree with
the President's decision to commit troops, is to "defund" the military.
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the President's warmaking authority in a subordinate role to Congress. Congress had
denied the President the authority to conduct military commissions of the sort established
by President Bush's executive order, and therefore the military commissions were
unlawful. The problem was not that the President could not ever conduct such military
commissions, only that he needed Congress' assent.
It is true that Hamdan, viewed alone, might be seen as a straightforward
application of the constitutional avoidance doctrine. By interpreting DTA the way it did,
the Court avoided having to address whether Congress' power under the Exceptions
Clause to regulate the Court's appellate jurisdiction included the power to strip it of
jurisdiction over a pending case that had already been decided by lower federal courts.
And by interpreting UCMJ as it did, the Court avoided having to address a whole host of
constitutional questions about the military commissions established by President Bush's
executive order, including whether aliens detained outside the United States had
judicially cognizable constitutional rights, and, if so, what the scope of those rights
would be.
Yet, to say that Hamdan was just a statutory interpretation decision is to overlook
subtleties present in it and the other terrorism cases decided by the Supreme Court in
2004. Rasul and Padilla were both statutory interpretation decisions, and Hamdi had a
statutory interpretation component in addition to a constitutional holding. A close
reading of all four cases reveals an interesting distinction between the Court's decisions
in cases involving aliens and those involving citizens. Specifically, the two cases
brought by citizens resulted in interpretations of statutes favorable to the government,
where the one case brought by aliens, like Hamdan, resulted in interpretations of statutes
favorable to the individuals. More strikingly, two of the cases involved the federal
habeas corpus statute yet produced quite different interpretations.
A. The Scope of the Habeas Statute
The federal habeas corpus statute states in relevant part: "Writs of habeas corpus
may be granted by the Supreme Court, any justice thereof, the district courts and any
circuit judge within their respective jurisdictions."99 The italicized portion was at issue
in Rasul and Padilla. First, who should the writ be directed against, and, second, did that
person have to be located within the specific judicial district of the judge?
The petitioners in Rasul were British, Australian, and Pakistani citizens captured in
late 2001 while allegedly fighting U.S. or allied forces in Afghanistan or Pakistan during
Operation Enduring Freedom. l ° ° They were transported to the U.S. naval base on
Guantanamo Bay, Cuba, in early 2002, where they were detained as enemy combatants.
The detainees filed numerous court actions-some habeas corpus petitions, some
complaints claiming constitutional violations or violations of the Administrative
97. Harold Hongju Koh, The National Security Constitution: Sharing Power after the Iran-Contra Affair
(Yale U. Press 1990).
98. Louis Fisher, Presidential War Power (Kan. U. Press 1995).
99. 28 U.S.C. § 2241 (2005) (emphasis added).
100. Rasul v. Bush, 542 U.S. at 470-71. The two British citizens were released after the petition for
certiorari had been granted. Id.
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Procedure Act or other federal statutes-which the district court treated as habeas
petitions. Applying Johnson v. Eisentrager,0 which it understood as barring aliens
outside the United States from using the courts to challenge their detention, the district
court dismissed the petitions for lack ofjurisdiction, and the D.C. Circuit affirmed.1 °2
The Supreme Court reversed. Apart from the somewhat conclusory footnote 15, in
which it implied that the petitioners in fact had judicially cognizable constitutional
rights, 10 3 it elected to resolve the legal dispute as a matter of statutory interpretation of
the federal habeas corpus statute. In interpreting the meaning of the phrase "within their
respective jurisdictions," the Court had to consider Eisentrager and two other cases,
Ahrens v. Clark 1° 4 and Braden v. 30th Judicial Circuit Court. 105 In Ahrens, the Court
held that aliens being detained at Ellis Island, New York, pending immigration
proceedings, could not challenge their detention via habeas petitions filed in a district
court in Washington, D.C. because Ellis Island was not within the territorial jurisdiction
of that court. 106  Ahrens might have been understood as requiring that the habeas
petitioner be located physically within the territorial jurisdiction of the court, but Braden
refuted that understanding. The habeas petitioner in Braden was imprisoned in Alabama
but was complaining of a detainer lodged against him in a Kentucky state court.
10 7
Braden argued that his speedy trial right was being violated because Kentucky was not
going to proceed against him until after he was released from the Alabama prison.
10 8
The incorrect reading of Ahrens would have required Braden to file his habeas petition in
a federal court in Alabama where he was being held. 10 9 This would have been a
nonsensical result, though, because Alabama had nothing to do with the conduct that
Braden was challenging.
110
Though its holding appeared to rest on a number of disparate grounds, Rasul held
that the petitioners had a statutory right to file their habeas petitions in a district court,
naming Defense Secretary Rumsfeld as the custodian.1 11 Though Rumsfeld was not the
immediate custodian, the Court read Braden as doing away with that as an absolute
requirement. 112 The limited nature of the Court's holding is apparent when one
considers that it could have, for example, held that there was a constitutional right to
101. 339tS .at 763.
102. Rasul v. Bush, 215 F. Supp. 2d 55, 68 (D.D.C. 2002), af'd, 321 F.3d 1134 (D.C. Cir. 2003), rev'd, 542
U.S. 446.
103. The Court noted that "[p]etitioners' allegations... unquestionably descnbe 'custody in violation of the
Constitution or laws or treaties of the United States."' Rasul, 542 U.S. at 483 n. 15. I characterize this footnote
as somewhat conclusory because the Court's lone source of support was the federal habeas statute itself, along
with a "contrast" reference to U.S. v. Verdugo-Urquidez, 494 U.S. 259 (1990), a case in which the Court held
that an alien did not have Fourth Amendment rights regarding a warrantless search that took place in his home
in Mexico. See e.g. Kal Raustiala, The Geography of Justice, 73 Fordham L. Rev. 2501, 2502 (2005).
104. 335 U.S. 188 (1948).
105. 410 U.S. 484 (1972).
106. Ahrens, 335 U.S. at 190.
107. 410 U.S. at 485.
108. Id. at487.
109. Id. at 499.
110. Id.
111. Rasul, 542 U.S. at 483-84.
112. Id. at 467
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habeas corpus (subject to the Suspension Clause) regardless of one's geographic
location, 113 and thus the habeas statute's limitation of the issuance of the writ to persons
within the "respective jurisdiction" of the court was unconstitutional. 114 The Court did
115
not do so.
Was this the best reading of the habeas statute? Justice Scalia argued in dissent
that it was not. 116 He read Braden and Ahrens as standing for the proposition that, if the
detainee and the custodian were not located in the same district, as was the case in
Braden, it was the location of the latter that dictated where the habeas petition was to be
filed.117 In Braden, it made sense that the District of Kentucky was the correct court in
which to file the habeas petition because that court would be able to issue a habeas writ
directed at the state court that had lodged the detainer against Braden. 118 Because the
custodian of the Guantanamo detainees was, in fact, the commander of the detention
camp on the naval base, the same place the detainees were being held, the Braden
exception would have been inapplicable. 119
I have criticized the Court's reasoning in Rasul elsewhere 12° and do not intend to
reargue the point here. What is relevant for the purposes of this article is to contrast the
broad interpretation of the habeas statute in Rasul with the much narrower one given in
Rumsfeld v. Padilla. 12 1
Jose Padilla, an American citizen, was arrested on May 8, 2002, as he stepped off a
plane at Chicago's O'Hare International Airport. 122 He was taken into custody on a
material witness warrant but, on June 9, President Bush declared Padilla an enemy
combatant. 123 The military transported him froxm a federal holding facility in New York
to a naval brig in South Carolina. 124 Two days later, Padilla's court-appointed lawyer
filed a habeas petition on his behalf in the District Court for the Southern District of New
York, naming Secretary of Defense Rumsfeld as the custodian. 125  The district court
agreed that Rumsfeld was properly named as the custodian but held that the President
113. Cf Burns v Wilson, 346 U.S. 137 (1953) (assuming without discussion that U.S. citizen detained
overseas by government had right of habeas corpus).
114. 28 U.S.C. § 2241.
115. Contrast the limited scope of Rasul's rationale with the far broader (and ultimately overruled) reasoning
employed by the Court of Appeals in Eisentrager. There, the D.C. Circuit concluded that the Fifth Amendment
applied overseas, that there was no basis for distinguishing aliens from citizens with regard to the availability
of the habeas writ, and that Congress, if it failed to make the habeas statute applicable overseas, would have
suspended the writ in violation of the Constitution. Eisentrager v. Forrestal, 174 F.2d 961, 965-66 (D.C. Cir.
1949) ("We think that constitutional prohibitions apply directly to acts of Government, or Government
officials, and are not conditioned upon persons or territory."), overruled sub nom. Johnson v. Eisentrager, 339
U.S. 763 (1950). As a result, the court interpreted the habeas statute to avoid such a constitutional violation by
holding that the habeas writ could be issued against any person with "directive custody." Id. at 966-67.
116. Rasul, 542 U.S. at 488 (Scalia, J., Rehnquist, C.J. & Thomas, J., dissenting).
117. Id. at 495.
118. Braden, 410 U.S. at 485-86.
119. See Rasul, 542 U.S. at 479.
120. Tung Yin, The Role ofArticle III Courts in the War on Terrorism, 13 Wm. & Mary Bill of Rts. J. 1061,
1075 (2005).
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had authority under AUMF to detain Padilla as an enemy combatant. 126 The Second
Circuit Court of Appeals reversed on the merits, concluding that the Non-Detention Act
evinced a presumption against detention of citizens and that AUMF did not contain
sufficiently explicit language to overcome that presumption. 127 In short, both lower
courts held that they had jurisdiction over Padilla's habeas petition despite the fact that
he was being detained elsewhere in the country outside their respective jurisdictions.
The Supreme Court reversed in a 5-4 decision. 128 The Court emphasized the long-
standing requirement that the habeas petitioner name the "immediate custodian '129 and
distinguished cases cited by Padilla by pointing out that they involved challenges to non-
physical custody and were therefore inapplicable. 130 The Court then held that the district
court in the Southern District of New York lacked territorial jurisdiction over Padilla's
immediate custodian, Commander Melanie Marr, who was located in South Carolina.131
The Court's opinion in Padilla is, in fact, strikingly similar in reasoning to Justice
Scalia's dissent in Rasul and, as one might expect, Justice Stevens' dissent in Padilla had
much in common with his majority opinion in Rasul.
The tension between Padilla and Rasul was immediately apparent. Justice Scalia
found it baffling how aliens held outside the United States could benefit from a more
favorable legal rule than that applicable to a U.S. citizen. 132 While there may be
reasonable explanations for this difference in treatment, 133 it remains that in two cases
involving the same provision of the same federal statute, the Court used different
interpretative methods to reach different results. More significantly, the aliens received
the benefit of favorable interpretations while the citizen was saddled with the
unfavorable interpretation.
B. The Scope of A UMF
Of the four post-9/11 terrorism cases, Hamdi v. Rumsfeld 134 is the only one that
clearly contains an important constitutional holding-a U.S. citizen captured overseas in
the field of battle and designated by the President as an enemy combatant nevertheless
has Fifth Amendment due process rights to challenge that designation. 135 However,
Hamdi also involved a question of statutory interpretation-whether Congress had,
through AUMF, 136 authorized the President to detain as an enemy combatant any U.S.
citizen captured on the battlefield as "part of or supporting forces hostile to the United
126. Padilla ex rel. Newman v. Bush, 233 F. Supp. 2d 564, 587-99 (S.D.N.Y. 2002), aff'd in part and rev 'd
in part, 352 F.2d 695 (2d Cir. 2003), rev'd, 542 U.S. 426 (2004).
127. 352 F.3d at 699.
128. 542 U.S. 426.
129. Rumsfeld, 542 U.S. at 434-35.
130. Id. at 437-38.
131. Id. at 446-47.
132. Rasul, 542 U.S. at 506 (Scalia, J., Rehnquist, C.J. & Thomas, J., dissenting) ("[T]oday's clumsy,
countertextual reinterpretation... confers upon wartime prisoners greater habeas rights than domestic
detainees.").
133. See infra Part III.A.
134. 542 U.S. 507.
135. Id. at 508.
136 115 Stat. 224.
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States or coalition partners."
13 7
Yaser Esam Hamdi, a U.S. citizen by birth but raised in Saudi Arabia, was
captured by Northern Alliance forces in November 2001.138 He was shipped to
Guantanamo Bay for detention and interrogation, but when the military determined that
he was a U.S. citizen he was transported to a naval brig in Norfolk, Virginia (and later
moved to a brig in Charleston, South Carolina). 139 Because Hamdi was a U.S. citizen,
the Non-Detention Act arguably regulated the substantive basis for his detention. That
Act states in relevant part, "[n]o citizen shall be imprisoned or otherwise detained by the
United States except pursuant to an Act of Congress." 140 The government argued, and a
plurality of the Court agreed, that AUMF was "an Act of Congress" authorizing
detention of U.S. citizens who fall within its statutory definition of the enemy. 14 1 The
plurality opinion noted that "detention to prevent a combatant's return to the battlefield is
a fundamental incident of waging war," and thus AUMF "clearly and unmistakably
authorized detention in the narrow circumstances considered here."' 142  Hamdi's
citizenship did not protect him from detention because the World War II saboteurs case,
Ex parte Quirin, 143 established that U.S. citizens who waged war on behalf of the enemy
could be treated as enemy combatants. 144
Justice Souter dissented from the plurality's statutory construction of AUMF.
14 5
He noted that Congress had passed the Non-Detention Act 146 specifically to repeal the
Emergency Detention Act of 1950147 "out of fear that it could authorize a repetition of
the World War II internment of citizens of Japanese ancestry; Congress meant to
preclude another episode like the one described in Korematsu v. United States."
14 8
Thus, it is fair to conclude that wartime detention was exactly the situation that Congress
wanted to proscribe absent its own determination, by statute, that such detention was
necessary. Relying on Ex parte Endo, 14 9 in which the Court had held that "[w]e must
assume, when asked to find implied powers in a grant of legislative or executive
authority, that the law makers intended to place no greater restraint on the citizen than
137. Hamdi, 542 U.S. at 516 (quoting Resp.'s Br. 3 (Mar. 29, 2004) (available at 2004 WL 724020)).
138. Id. at 510.
139. Id.
140. 18 U.S.C. § 4001(a).
141. Hamdi, 542 U.S. at 517 (citing Respt.'s Br. 21-22). Three Justices joined Justice O'Connor's opinion
accepting the government's argument. Id. at 508 (O'Connor, J., Rehnquist, C.J., Kennedy, J. & Breyer, J.,
plurality). Two Justices argued that Congress (perhaps) could but had not authorized detention of citizens; two
others argued that Congress could not authorize detention of citizens. Id. at 539 (Souter & Ginsburg, JJ.,
concurring in part, dissenting in part, and concurring in the judgment). One Justice argued that the President
had inherent power under the Commander-in-Chief Clause to detain citizens as enemy combatants. Id. at 582
(Thomas, J., dissenting).
142. Id. at 519 (plurality).
143. 317 U.S. 1 (1942).
144. Hamdi, 542 U.S. at 519 (plurality) (citing Exparte Quirin, 317 U.S. at 20, 37-38, 30-31).
145. Id. at 539 (Souter & Ginsburg, JJ., concumng in part, dissenting in part, and concurring in the
judgment).
146. H.R. Rep. No. 92-116, at 2,4-5 (1971).
147. 50 U.S.C. §§ 811-826 (repealed 1971).
148. Hamdi, 542 U.S. at 542 (Souter & Ginsburg, JJ., concurring in part, dissenting in part, and concurring
in the judgment) (citing Korematsu v. U.S., 323 U.S. 214 (1944)).
149. 323 U.S. 283 (1944).
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was clearly and unmistakably indicated by the language they used," 150 Justice Souter
argued that there must be a clear statement of congressional authorization of detention of
U.S. citizens. 151  However, he ultimately concurred in the judgment, agreeing that
Hamdi should be given an opportunity to challenge his classification as an enemy
combatant. 152
Finally, Justices Thomas and Scalia dissented on radically different grounds.
Justice Thomas assumed AUMF authorized the President to detain citizens (but
suggested that such authorization was not necessary) and disagreed with the plurality as
to Hamdi's entitlement to any procedures beyond those provided by the Executive
Branch.153 Justice Scalia, on the other hand, argued that Congress could not authorize
the president to detain U.S. citizens as enemy combatants; rather, the options were to
prosecute the citizen for treason or other crimes or to seek suspension of habeas corpus
from Congress. 
154
Putting aside the dissents by Justices Thomas and Scalia, which do not focus on
the interpretation of AUMF, the debate between Justices O'Connor and Souter was quite
narrow. Justice O'Connor did not challenge Justice Souter's assertion that there needed
to be a clear and unmistakable statement of congressional authorization of detention of
U.S. citizens as enemy combatants. Instead, she concluded that AUMF was clear and
unmistakable authorization.
C. Inconsistent Interpretations?
The four terrorism cases leave the Court open to criticism of inconsistent statutory
interpretation principles. To test my hypothesis, consider the following possible rules
applicable to ambiguous statutes such as the ones at issue in Hamdi, Padilla, Rasul, and
Hamdan: where there are multiple reasonable interpretations of a statute and different
interpretation canons lead to different results, choose the one that (1) is less harsh to the
individual and (2) provides less authorization to the President.
There is a certain amount of overlap between these rules as they may be different
ways of stating the same general principle. Rule (1) could be justified as an analog of
the rule of lenity, under which ambiguous criminal statutes are interpreted to give the
benefit of the doubt to the defendant. 155 The reasons for such a rule are to "assure[]
150. Id. at 300.
151. Hamdi, 542 U.S. at 544-45 (Souter & Ginsburg, JJ., concurring in part, dissenting in part, and
concurring in the judgment).
152. Id. at 553.
153. Id at 579 (Thomas, J., dissenting).
154. Id. at 554 (Scalia, J., dissenting). For a scholarly articulation of the requirement that citizens (and other
persons owing loyalty to the U.S.) must be prosecuted for treason rather than held as enemy combatants,
review Carlton F.W. Larson, The Forgotten Constitutional Law of Treason and the Enemy Combatant
Problem, 154 U. Pa. L. Rev. 863 (2006). For a criticism of Justice Scalia's dissent as implying that suspension
of habeas corpus would legitimate detention, as opposed to merely removing it from judicial review, review
Trevor W. Morrison, Hamdi's Habeas Puzzle. Suspension as Authorization? 91 Cornell L. Rev. 411 (2006).
155. See e.g. U.S. v. Universal C.IT. Credit Corp., 344 U.S. 218, 221-22 (1952) ("[W]hen a choice has to be
made between two readings of what conduct Congress has made a crime, it is appropriate, before [choosing]
the harsher alternative, to require that Congress should have spoken in language that is clear and definite"); see
also McBoyle v. U.S., 283 U.S. 25, 27 (1831). Of course, this is not a perfect analogy, for the rule of lenity
applies to substantive criminal law.
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citizens of fair notice of what the law proscribes" and to "constrain[] the discretion of
law enforcement officials."
' 156
Rule (2) could be justified based on the observation that an incorrect statutory
interpretation could always be amended by Congress by simple statute, as has happened
on occasion. 157 But an erroneous interpretation that gives the President more power than
Congress intended will not be as easily amended as one that gives the President less
power than Congress intended. In either case, Congress could by simple majority of
both houses pass legislation to overrule the Supreme Court. However, where the
Supreme Court's interpretation expands the power of the Executive Branch, the
President would be expected to veto such corrective legislation. Congress could override
the veto, but only if two-thirds of both houses agree to do so. In other words, in this
scenario, slightly more than one-third of one house could block the intent of a majority
of both houses. Rule (2) ensures that this scenario will not occur.
Rule (2) might also be seen as analogous to contra proferentum, the contract
interpretation rule of construing an ambiguous contract against the drafter. 158  The
reason for this rule is to deter sloppy drafting and to guard against "overbearing behavior
between the contracting parties where the drafter, often the one in the better bargaining
position, tries to pull a fast one over the party who can merely accept or reject the
contract as a whole." 159 Both reasons may be seen as applicable to legislation. Courts
may want to induce Congress to draft legislation more carefully by construing it
narrowly and in favor of those governed by the legislation.
Neither rule can explain the outcomes in the four terrorism cases. The less harsh
interpretation of the habeas statute's phrase "within their territorial jurisdiction" is the
one the Court reached in Rasul, construing it to require merely that the court issuing the
writ have jurisdiction over someone in the chain of command of custody over the
petitioner. But that was not the rule that was applied in Padilla. Instead, the Court took
a technical, narrow reading of "within their territorial jurisdiction" to require that the
court have custody over the immediate custodian. 16  Similarly, while the less harsh
interpretation of DTA was, of course, the one that left the court's jurisdiction over
pending habeas petitions intact, the less harsh definition of AUMF was one that did not
allow the President to detain U.S. citizens as enemy combatants unless specifically
authorized by Congress to do so.
The interpretation of the habeas statute that gives the President less authority
would be the one the Court reached in Rasul, for making habeas available to detainees
would result in some judicial review of the President's detention of enemy combatants.
The President would, for example, be expected to oppose statutory extension of habeas
156. Dan M. Kahan, Lenity and Federal Common Law Crimes, 1994 S. Ct. Rev. 345, 345 (1995)
157. For example, in McNally v. U.S., 483 U.S. 350 (1987), the Supreme Court reversed numerous lower
courts in holding that the phrase "money or property" in the federal mail fraud statute, 18 U.S.C. § 1341
(2001), did not encompass the intangible right to honest services, thereby depriving federal prosecutors of a
primary tool in fighting local corruption. One year later, Congress enacted 18 U.S.C. § 1346 (2000), which
overruled McNally.
158. See e.g. Shelby Co. State Bank v. Van Diest Supply Co., 303 F.3d 832, 838 (7th Cir. 2002).
159. Id
160. Padilla, 542 U.S. at 442-47.
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to such persons. Similarly, the Court's interpretations of DTA and UCMJ in Hamdan
limited the President's authority to try detainees in military commissions. However,
Hamdi chose the interpretation that expanded, not limited, the President's authority, even
though Justice Souter had strong arguments that the Non-Detention Act was meant to
address this specific situation---claims of military authority to detain citizens during
times of war or armed conflict.
IV. PRIVILEGING ALIENS OVER CITIZENS?
Granting that Hamdan, Rasul, Hamdi, and Padilla are all well within the range of
reasonable decisions, the combination nevertheless yields a curious result: petitioners
who are aliens such as Rasul and Hamdan have benefited from more individual-friendly
interpretations of statutes than have American citizens. Why has the Court reached such
counterintuitive holdings? 
16 1
A. Leveling the Playing Field
Consider first the possibility that the Court has not been privileging aliens so much
as leveling the playing field between aliens and citizens. There is, after all, no reason to
believe that, if an American citizen had been detained at Guantanamo Bay, such citizen
would not have received the benefit of the same individual-friendly statutory
interpretations that aliens have received. Rather, the difference between modes of
statutory interpretation may need to be assessed in the light of the different
circumstances in which the citizens and aliens are placed.
Thus, even though Rasul and Padilla involved the same federal statute, the more
expansive interpretation accorded to the alien detainees did not stem from a desire to
privilege aliens above citizens. Rather, it was the only meaningful way in which the
Court could construe the statute so as to apply to the Guantanamo detainees. There was
no district court whose territorial jurisdiction encompassed Guantanamo Bay, which led
the Court to hold that Defense Secretary Rumsfeld could be named as the ultimate
custodian. 162 Jose Padilla, on the other hand, had a district court available to him to file
his habeas petition. Applying the "ultimate custodian" rule to him would have been
largely a windfall.
Similarly, the statutory interpretation at issue in Hamdi did not disadvantage
citizens relative to aliens. There is little dispute that the Executive Branch has the
161. The Court, of course, is not an organic entity whose constituent members act with a single purpose the
way that a human being does despite being made up of millions of cells. Rasul and Hamdan were both
authored by Justice Stevens, while Hamdi was authored by Justice O'Connor and Padilla by Chief Justice
Rehnquist. A legal realist might answer that the alien petitioners benefited from more expansive statutory
interpretations in their cases than did the citizen petitioners because the centrist Justices (Kennedy for all four
cases and O'Connor for the 2004 trio) voted against the government in the alien cases and for it in the citizen
cases. Still, from a doctrinal perspective, this is not a very useful response The decisions are what they are,
and it is possible to harmonize them so as to understand how one might argue in future cases about their
meaning without resort to legal realism.
162. Cf Burns v. Wilson, 346 U.S. 137, 139 (1953) (assuming without analysis that Court could issue to writ
on behalf of American citizen detained overseas); see also Craig Green, Wiley Rutledge, Executive Detention
and Judicial Conscience at War, 84 Wash. U. L. Rev. 99, 119-23 (2006) (suggesting that Rasul is best
understood in light of Judge Rutledge's dissent in Ahrens).
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substantive authority under domestic law, pursuant to AUMF, to detain aliens who are
enemy combatants. 16 3  The holding in Hamdi extended AUMF's authorization to the
President to include detention of citizens, notwithstanding the Non-Detention Act.
The "leveling the playing field" thesis is thus consistent with the outcomes of the
four terrorism cases. With regard to availability of habeas corpus and the procedures
used in military (i.e., non-civilian) trials, the result of Hamdi, Rasul, Padilla, and
Hamdan is that aliens and citizens are effectively on the same footing. Enemy
combatants, alien or citizen, can file habeas petitions, 164 while aliens detained at
Guantanamo Bay do not appear limited by law to any particular district court the way
that the citizen detained inside the United States is. As a practical matter, all such alien
petitions are being handled within the federal district court of the District of
Columbia. 165  Absent congressional action, the procedures for military commissions
would apparently have to mirror those for courts-martial.
Still, there are two wrinkles to the level playing field thesis. The first wrinkle is
that, as a practical matter, Padilla is still disadvantaged relative to Guantanamo Bay
detainees. Because Padilla had to file his petition in the district court in which his
immediate custodian could be located, he had to file in the District of South Carolina.
The appeal from that court went to the conservative Fourth Circuit, 166 compared to the
more neutral D.C. Circuit, where the appeals of alien cases are being heard.
The second wrinkle is that in Hamdi, the Court leveled the playing field not by
raising the procedural or substantive rights the aliens had to those of the citizen, but by
reducing the substantive rights the citizen had to those of the aliens. 167 While the end
result levels the playing field between aliens and citizens, such result is reached by
disadvantaging citizens relative to the treatment that they might have received absent the
aliens. 168
163. There are, of course, questions about what procedures, if any, the government is obligated to
promulgate to ensure that detainees are enemy combatants, as well as how long the government is entitled to
detain such persons. For more detailed analysis and discussion of these issues, review Tung Yin, Procedural
Due Process to Determine "Enemy Combatant" Status in the War on Terrorism, 73 Tenn. L. Rev. 351 (2006);
Tung Yin, Ending the War on Terrorism One Terrorist at a Time: A Non-Criminal Detention Model for
Holding and Releasing Guantanamo Bay Detainees, 29 Harv. J.L. & Pub. Policy 149 (2005).
164. But see Khalid v. Bush, 355 F. Supp. 2d 311, 320-21 (D.D.C. 2005) (holding that the Guantanamo
detainees lacked substantive constitutional rights to vindicate on a habeas petition).
165. For example, following the decision in Rasul, the Ninth Circuit transferred Gherebi v. Bush to the
District of District of Columbia. 374 F.3d 727, 739 (9th Cir. 2004).
166. According to a newspaper article, "[tlhe Fourth Circuit ... is regarded by legal experts as the nation's
most conservative federal appeals court." Jay Price, Blackwater Loses Appeal in Deaths of Four in Iraqi City:
Families Can Go Forward with Suit, News & Observer B5 (Aug. 25, 2006). Therefore, it may not be a
surprise that Padilla was not detained in a brig in San Diego, located within the liberal Ninth Circuit.
167. In some ways, this is similar to a point raised by Justice O'Connor during oral arguments in McCleskey
v. Kemp, 481 U.S. 279 (1987), which involved an empirical study demonstrating that the race of the murder
victim was a statistically significant factor in determining whether the defendant would receive the death
penalty. Justice O'Connor asked whether the remedy was "to execute more people"-specifically, those who
would reduce the statistical disparity based on the race of the victim. Edward Lazarus, Closed Chambers: The
Rise, Fall, and Future of the Modern Supreme Court 203 (Penguin Group 1998).
168. This result arises occasionally in the Court's equal protection jurisprudence, where discriminatory
treatment in favor of one group against another group is resolved by eliminating the favorable treatment for
everyone, rather than granting it to everyone. See eg. Evans v. Abney, 396 U.S. 435 (1970) (upholding
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Finally, even if the leveling the playing field thesis explained the seemingly
inconsistent principles of statutory interpretation, it still begs the question of why the
Court would do so on behalf of aliens. After all, it is not exactly clear how one would
justify such a rule of statutory interpretation.
B. Addressing the Lack of Representation
In the famous footnote 4 of United States v. Carolene Products Co., 169 the Court
suggested that "prejudice against discrete and insular minorities may be a special
condition, which tends seriously to curtail the operation of those political processes
ordinarily to be relied upon to protect minorities... may call for a correspondingly more
searching judicial inquiry." 170 In an earlier article, I suggested that Rasul might be
understood and evaluated normatively as "achiev[ing] a workable balance between
judicial abdication and judicial intrusiveness in the war on terrorism."' 17 1
1. Virtual representation
In other circumstances, a group that lacks political representation can nevertheless
be said to have been represented "virtually." The term "virtual representation," of
course, carries baggage: during the years leading up to the American Revolution, the
British monarchy responded to the colonists' complaints about taxation without
representation by claiming that they were "virtually represented." 17 2 The colonists were
not persuaded by the Crown because "there is not that intimate and inseparable relation
between the electors of Great Britain and the inhabitants of the colonies, which must
inevitably involve both in the same taxation.' 173 Demonstrating that the common law
was not all that we inherited from the British, the Framers later argued that the interests
of slaves, women, and children were virtually represented. 174  And those opposed to
extending suffrage to women again invoked the concept of virtual representation to
justify their position.175
Note, however, that the argument in these historical instances was not that virtual
representation was per se illegitimate but rather that the claimed virtual representation
was either insufficient or inadequate due to a lack of alignment of interests between the
truly represented and the virtually represented. 176 Thus, the Supreme Court has accepted
169. 304 U.S. 144, 152 n. 4(1938).
170. Id
171. Yin,supran. 120, at 1115.
172. John Hart Ely, Democracy and Distrust: A Theory of Judicial Review 82 (Harv. U. Press 1980). Virtual
representation also connoted the idea that "virtuous" representatives would understand that they served the
entire nation, not merely their constituents. See Samuel H. Beer, To Make a Nation: The Rediscovery of
American Federalism 166 (Harv. U. Press 1993).
173. Ely, supra n. 172, at 83 (quoting Carl T. Becker, The Declaration of Independence- A Study in the
History of Political Ideas 88-89 (Random House 1958)).
174. See Akhil Reed Amar, Philadephia Revisited: Amending the Constitution Outside Article V, 55 U. Chi.
L. Rev. 1043, 1075, n. 117 (1988).
175. See e.g. Reva B. Siegal, She the People: The Nineteenth Amendment, Sex Equality, Federalism, and the
Family, 115 Harv. L. Rev. 947, 986 (2002); Symposium, Marriage Law: Obsolete or Cutting Edge? 10 Mich.
J. Gender & L. 21, 35 (2003).
176. See e g Siegal, supra n. 176, at 991.
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the concept of virtual representation when there is adequate and sufficient alignment of
interests to be expected to represent the interests of the outsiders. For example, in
McCulloch v. Maryland,177 after upholding Congress' power to create a national bank,
the Court struck down a Maryland state tax that targeted the bank. In so holding, the
Court distinguished a state tax "paid by the real property of the bank, in common with
the other real property within the state," which would have been valid. 178 As John Hart
Ely explained, the Court was invoking the concept of virtual representation: even though
the national bank was not represented politically within Maryland, it would be virtually
represented with regard to a general tax on real property because Maryland voters would
act to prevent oppressive property taxes from being imposed if they too would be subject
to the taxes. 179 Similarly, the dormant Commerce Clause forbids, absent congressional
authorization, discrimination against interstate commerce. 180
However, the Guantanamo detainees are not virtually represented in any
meaningful sense. It is true that there have been two U.S. citizens who have been
designated as enemy combatants-Jose Padilla and Yaser Esam Hamdi. 18 1 Like the
Guantanamo detainees, Padilla and Hamdi were detained in military custody, and the
government asserted legal authority to hold them indefinitely without charges, pursuant
to the President's commander-in-chief power and the September 17, 2001, congressional
authorization for use of military force. Apart from Padilla and Hamdi, however, other
U.S. citizens allegedly affiliated with al Qaeda or the Taliban have been prosecuted in
federal court for terrorism-related offenses. 
182
Aside from detention, the government has treated citizens differently from aliens in
a number of important ways. First, citizen enemy combatants have been detained on
U.S. soil, whereas alien enemy combatants have been detained either on the U.S. naval
base at Guantanamo Bay, Cuba, or elsewhere outside the country in undisclosed
locations. 183 Prior to Rasul and Hamdan, the location of one's detention was potentially
determinative of whether a detainee would be entitled to constitutional and statutory
rights; the post-World War II decision in Johnson v. Eisentrager184 was generally
understood to hold that aliens held outside the United States lacked any constitutional
rights at all. 185 Citizens held outside the United States, on the other hand, did appear to
have cognizable constitutional rights, but the basis for recognizing and enforcing such
177. 17 U.S. 316 (1819).
178. Id. at 436.
179. Ely, supra n. 172, at 85.
180. See Yin, supra n. 120, at 1119-20 (citing cases).
181. A third person, Ali Saleh al-Marri, was declared an enemy combatant but is not a U.S. citizen. As of
this wnting, al-Marri is the only person still in military custody as an enemy combatant.
182. See e.g. U.S. v. Khan, 309 F. Supp. 2d 789 (E.D. Va. 2004); U.S. v. Lindh, 212 F Supp. 2d 541 (E.D.
Va. 2002); U.S. v. Goba, 220 F. Supp. 2d 182 (W.D.N.Y. 2002). For a comprehensive listing of terronsm-
related prosecutions (not all related to al Qaeda or the Taliban) between September 11, 2001, and September
2004, review Robert M. Chesney, Beyond Conspiracy? The Anticipatory Prosecution Power in the Context of
Terrorism, 80 So. Cal. L. Rev. _ (forthcoming 2007) (available at http://papers.ssm.com/sol3/
papers.cfm?abstractid=932608).
183. Indeed, Yaser Esam Hamdi was initially detained at Guantanamo Bay, but when the military
ascertained that he was a U.S. citizen, it transferred him to a navy brig in Norfolk, Virginia.
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rights judicially was assumed without explanation.186 The impact of Eisentrager on the
decision to situate alien detainees at Guantanamo Bay compared with citizen detainees
inside the United States suggests an intent on the part of the Executive Branch to
preclude the alien enemy combatants, but not citizen enemy combatants, from filing
habeas petitions to challenge their detention. Additionally, persons who are detained
inside the United States have a practical advantage over those detained in Guantanamo
Bay or in other foreign locations: it is much easier for lawyers representing such persons
to meet their clients than for ones whose clients are being held in Cuba. 
187
Second, the executive order establishing the military commissions at issue in
Hamdan specifically applied only to non-citizens, defining "individual subject to this
order" as "any individual who is not a United States citizen" determined by the President
to be a member of al Qaeda, to have engaged or assisted international terrorism, or to
have harbored such persons. 188 Thus, enemy combatants who are U.S. citizens may face
military detention for the duration of the war on terrorism, but, if they are to be punished,
it must be in a civilian court 189 unless a court-martial were somehow to have
jurisdiction. 19  Enemy combatants who are aliens, on the other hand, fare worse, for
they could be prosecuted in a forum whose procedural rules are less favorable to the
individual defendant (at least, prior to Hamdan). Because no U.S. citizens would be
prosecuted in these military commissions, they would not provide virtual representation
for the alien detainees.
2. Implications of the absence of virtual representation
An interesting question raised by the absence of virtual representation is whether
the Court should accordingly show no deference to the judgments of the political
branches. John Hart Ely's influential theory justified judicial review not as a guarantee
of substantive results but as a protector of the political process. 19 1 As Ely explained:
Malfunction occurs when the process is undeserving of trust, when (1) the ins are choking
off the channels of political change to ensure that they will stay in and the outs will stay
out, or (2) though no one is actually denied a voice or a vote, representatives beholden to
an effective majority are systematically disadvantaging some minority out of simple
hostility or a prejudiced refusal to recognize commonalities of interest, and thereby
denying that minority the protection afforded other groups by a representative system. 
192
In Ely's view, protection of the political process was not only an adequate justification
186. See e.g. Burns v Wilson, 346 U.S. 137 (1953).
187. Traveling to Guantanamo Bay is time-consuming and difficult, requiring military flights or small
charters; it takes three hours because the planes "can't travel through Cuban airspace and must circle around
the island." Associated Press, Media Access to Guantanamo Blocked Altogether (June 15, 2006) (available at
http://www.usatoday.com/news/world2006-06-15 -guantanamo-media-x.htm).
188. 66 Fed. Reg. at 57834, § 2(a).
189. See e.g. U.S v. Hassoun, No 04-60001-CR-Cooke (S.D. Fla.) (filed Nov. 17, 2005) (prosecution of
enemy combatant Jose Padilla).
190. For example, a U.S. citizen who was a member of the armed forces who joined al Qaeda could be court-
martialed. See 10 U.S.C. § 904 (2000) ("Aiding the enemy").
191. Ely, supran. 173.
192. Id. at 103 (footnote omitted).
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for judicial review but also the sole justification.193
However, the Ely theory suggests that the Court has gone down the wrong path by
relying on statutory interpretation and that it instead should have made constitutional
rulings. Statutory interpretation decisions leave the final word to the political branches,
which are free to overrule the Court's interpretation. Given that aliens are not political
constituents and that aliens suspected of being terrorists are the ultimate "outs," the
political process cannot be expected to be responsive to their concerns. 
194
Why then has the Court not proceeded down the path of judicial review? The
answer might lie in part with the constitutional avoidance doctrine; statutory
interpretation decisions enable the Court to avoid difficult constitutional questions. For
example, in Rasul, a constitutional decision in favor of the aliens would have required
the Court to hold not only that aliens outside the country have a constitutional right to
habeas corpus but also that the failure by Congress to extend such habeas rights via
statute would violate the Suspension Clause.
The first holding-that aliens outside the country have a constitutional right to
habeas corpus-is not implausible, but it would require the Court to overrule or
distinguish the Plenary Power Doctrine, which holds that aliens seeking admission to the
United States have absolutely no rights beyond whatever Congress provides, 195 and
Johnson v. Eisentrager,196 in which the Court appeared to hold that enemy aliens being
imprisoned outside the United States lacked Fifth or Sixth Amendment trial rights, thus
denying them other constitutional rights by implication.197 It would also raise a host of
questions about whether aliens outside the country have other constitutional rights,
including First Amendment speech and religious exercise rights. The second holding,
that Congress suspended the privilege of the writ by not extending it to aliens detained
outside the United States, would run afoul of Ex parte Bollman's statement that federal
courts have power to issue the habeas writ only if granted that power by Congress.
198
Similarly, as a constitutional decision reaching the same result, Hamdan would
have had to resolve the scope of the Suspension Clause, answer whether aliens held
outside the United States had judicially enforceable constitutional rights, hold that
Common Article 3 was judicially enforceable as a self-executing treaty, and decide that
the military commission proceedings violated Common Article 3.
193. Id. at 181 ("[T]he general theory is one that bounds judicial review under the Constitution's open-ended
provisions by insisting that it can appropriately concern itself only with questions of participation.").
194. Of course, Congress and the President might feel the need to enact legislation that benefits aliens due to
international pressures, moral beliefs, or other expediencies. For example, Congress enacted anti-torture
provisions in DTA even though those protected by the act are aliens, not citizens. 119 Stat. at 2739, § 1003(a).
195. See e.g. Shaughnessy v. U.S. ex rel. Mezai, 345 U.S. 206, 213 (1953); see generally Stephen H.
Legomsky, Ten More Years of Plenary Power: Immigration, Congress, and the Courts, 22 Hast. Con. L.Q.
925, 931-32 (1995) (noting "the long line of Supreme Court decisions holding due process inapplicable to
excluded aliens").
196. 339 U.S. 763.
197. Id. at 784. 1 say "appeared" because Rasul v. Bush, 542 U.S. 466, left Eisentrager's continued vitality
in doubt. To the extent that Eisentrager was predicated solely on statutory interpretation of the habeas statute,
Rasul overrules it. However, language from Eisentrager suggesting a constitutional holding remains.
198. 8 U.S. 75, 93-94 (1807); see also Ex parte Dorr, 44 U.S. 103, 104-05 (1845) (holding that federal
courts could not issue habeas writs to state prisoners because section 14 of the First Judiciary Act-the only
statutory grant at the time-was limited to federal prisoners).
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Yet, Hamdi v. Rumsfeld stands in contrast because the Court did reach a
constitutional issue: whether a citizen detained as an enemy combatant had a due process
right to a hearing in which to challenge that classification. The Court could have
avoided this constitutional conclusion by holding, as Justice Souter urged, that AUMF
did not contain a clear enough statement to authorize detention of U.S. citizens. The
plurality opinion and Justice Thomas' dissent concluded otherwise, and, therefore, the
plurality had to reach the constitutional question. Though the Court had little difficulty
concluding that Hamdi had such a right,199 defining the constitutional requirements of
the hearing was not so easy. The plurality opinion's tentative observation was perhaps
that the hearing could take place before a military judge, that hearsay evidence could be
used, and that there could be a presumption in favor of the government.
200
In short, the Court has not consistently avoided constitutional issues, and, in the
one instance where it did address such issues, it resolved a difficult due process question
without producing a clear answer for lower courts. And when it has used the avoidance
doctrine (explicitly or not), the Court appears to be eschewing the representation-
reinforcing role called for in the absence of representation.
There is a reason that the representation-reinforcing theory does not neatly explain
the Court's war-on-terrorism decisions. In the typical lack of virtual representation
cases, a subdivision such as a State is acting to favor its own constituents at the expense
of those outside the subdivision, and a national body such as the Supreme Court is called
in to block that action. Accordingly, the Court is acting to protect one group of
Americans from political discrimination by a government entity on behalf of another
group of Americans. The Guantanamo Bay detainees, however, are in a different
situation. They are aliens held outside the United States, 2° 1 and they are nationals of
another nation. Under this analogy, the Supreme Court is part of the subdivision (the
United States), while the obligations vis-A-vis the aliens come from the supranational
entity (the world community). The Court might be contrasted with an entity such as the
European Court for Human Rights, a supranational body charged with enforcing the
human rights obligations of its member nations.
This is not to say that aliens outside the United States should be entirely powerless
or without recourse. Treaties signed by the United States may impose certain obligations
on the government, such as refraining from torture.20 2 Customary international law may
also bind the government with respect to actions that it may take against aliens. And
foreign nations may undertake diplomatic efforts on behalf of their citizens. It is to say
that the Court might be properly leery of treading too heavily into this domain with
constitutional decisions that would bind the political branches.
20 3
199. Justice Souter agreed with the plurality opinion on this point. Hamdi, 542 U.S. at 541 (Souter &
Ginsburg, JJ., concurring in part, dissenting in part, and concurring in the judgment).
200. Id. at 533 (plurality).
201. But see Rasul, 542 U.S. at 487-88. (Kennedy, J., concumng) (arguing that the case should have been
decided based on the special circumstances of the United States' effective sovereignty over Guantanamo Bay).
202. See Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,
http://untreaty.un.org/English/TreatyEvent2001/pdf/07e.pdf (June 26, 1987).
203. Cf U.S. v. Curtiss-Wright Export Corp., 299 U.S. 304 (1936). Curtiss-Wright is often cited for the
proposition that the President is "the sole organ of the federal government in the field of international
20071
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The Court might therefore see its role as questioning whether the political branches
intended to discriminate against the alien outside the country; if such intent is clearly
manifested, however, the Court might refrain from interfering with the political
branches. We can call this a "clear intent to discriminate against aliens" requirement.
Comparing Rasul and Padilla, it was clear that Jose Padilla had a district court in which
he could seek habeas relief by naming his immediate custodian as the respondent. Even
if Padilla had been detained outside the United States, he would have been entitled to
seek habeas relief under Burns v. Wilson. Because neither the text of habeas statute nor
Burns necessarily excludes aliens outside the country from invoking habeas, the Court
could be seen as extending the habeas statute in the absence of a clear intent to
discriminate.
2 04
The closest analogy to this "clear statement of intent to discriminate against aliens"
can be found in Hampton v. Mow Sun Wong,205 in which the Court invalidated a federal
policy that barred non-citizens (except natives of American Samoa) from a variety of
federal employment. The petitioners, who were all aliens with legal status in the United
States, had sufficient due process rights such that there not only had to be an "overriding
national interest" to justify the discriminatory rule, but also a "legitimate basis for
presuming that the rule was actually intended to serve that interest."20 6 According to the
Court, such intent could be determined if Congress or the President had expressly
imposed the citizenship requirement or if the agency has "direct responsibility for
fostering or protecting that interest." 2° 7 In Mow Sun Wong, the Court acknowledged that
the government could have had a national interest in requiring citizenship so as to
encourage immigrants to naturalize or that the President might want to use the potential
for federal employment as a "bargaining chip" with foreign nations.
208
Mow Sun Wong is not a perfect precedent because it was predicated upon the
aliens' presence inside the United States, which then entitled them to due process rights.
It was those due process rights that in turn necessitated the clear statement of intent to
discriminate against aliens. Because aliens outside the United States might not have due
process rights, Mow Sun Wong's reasoning might be inapplicable to them. Moreover,
Mow Sun Wong held that a clear statement by the President or Congress would be
sufficient to justify discrimination against aliens. Here, for example, the President's
executive order establishing the military commissions indicated on its face that it was
applicable only to aliens. One might argue therefore that Hamdan was incorrectly
decided even under this approach. I do not believe that argument is persuasive, however.
The key feature of the employment rules at issue in Mow Sung Wong was that it involved
relations," id at 319-20, though this was actually dicta because the case concerned congressional delegation of
authority to the President. See e.g. Koh, supra n. 97, at 94. On its holding, however, Curtiss-Wright does
suggest great latitude by the political branches in the realm of foreign relations.
204. Cf Stephen I. Vladeck, Deconstructing Hirota: Habeas Corpus, Citizenship, and Article 111, 95 Geo.
L.J. _ (forthcoming 2007) (available at http://papers.ssm.com/sol3/papers.cfm?abstractis=932149) (arguing
that Article III does not countenance discrimination against aliens with regard to the availability of habeas
corpus).
205. 426 U.S. 88 (1976).
206. Id. at 103.
207. Id.
208. Id. at 104.
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control over immigration, a matter the Court deemed "vested solely in the Federal
Government" and "of a political character and therefore subject only to narrow judicial
review." 20 9  Either branch could have acted to deprive aliens of their eligibility for
employment. The jurisdiction of federal courts to issue writs of habeas corpus, on the
other hand, is a matter for Congress. 21  Thus, any clear statement about the intent to
deny aliens (particularly those outside the country) of the privilege of the writ must come
from Congress, not the president.2 11 With regard to military commissions, Congress
may not have sole authority over the establishment of such tribunals, but Congress does
have a claim to shared war powers, including the last word on military commissions.
2 12
In short, Mow Sun Wong is not inconsistent with the requirement of a clear
statement of intent to discriminate against aliens. Because the matters involved in the
terrorism cases are committed solely to Congress or jointly between Congress and the
President, with Congress having the last word, it makes sense that the clear statement
must come from Congress.
V. THE POST-HAMDAN LEGISLATION
Shortly after the Court issued its opinion in Hamdan, President Bush sought
legislative approval of the military commissions at issue in the case. Congress
responded by passing the 38-page Military Commission Act of 2006 (MCA),2 13 which
the President subsequently signed into law. A direct response to Hamdan, MCA
formally authorized military commissions for prosecuting "unlawful enemy combatants"
for violations of the laws of war,2 14 codified the procedures to be used in such
commissions,2 15 codified a number of purported common law of war crimes, 2 16 revised
the War Crimes Act to define specific "grave breaches" of Common Article 3,217 and
amended DTA (among other ways) to read as follows:
The amendment made by subsection (a) shall take effect on the date of the enactment of
this Act, and shall apply to all cases, without exception, pending on or after the date of the
enactment of this Act, which relate to any aspect of the detention, transfer, treatment, trial,
or conditions of detention of an alien detained by the United States since September 11,
209. Id. at 101-02, n. 21.
210. See Exparte Bollman, 8 U.S. 75(1807).
211. A related issue is whether the President or Congress must act to suspend habeas pursuant to the
Suspension Clause. Chief Justice Taney, sitting as a circuit judge, held that it was the latter, and this view is
generally accepted today. See generally Daniel Farber, Lincoln's Constitution 157-63 (U. Chi. Press 2003).
212. See e.g Ex parte Milligan, 71 U.S. 2, 139-40 (1866); but see Yoo, supra n. 95 (arguing that Framers
created a flexible model for shared war powers, giving the President the initiative to act and giving Congress
the power to declare the nation's legal status and to control spending on the use of the military).
213. Pub. L. No. 109-366, 120 Stat. 2600 (2006).
214. 120 Stat. at 2602, § 948b ("The President is authorized to establish military commissions under this
chapter for offenses triable by military commission as provided in this chapter.").
215. Id. at 2603-25, §§ 948h-950j.
216. Id. at 2626-30, § 950v(b).
217. Id. at 2632-35. This was in response to President Bush's complaint that Common Article 3 was so
vague in its prohibition of "outrages upon personal dignity, in particular, humiliating and degrading treatment"
that American interrogators could not discern the limits of acceptable interrogation tactics. Excerpts from
Bush's Remarks, N.Y. Times AI I (Sept. 16, 2006).
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This revision overrules Justice Stevens' interpretation of DTA in Hamdan by
making it clear that DTA's jurisdiction-ousting provision applies to all pending habeas
petitions "without exception."2 19 The upshot is that only the (e)(2) and (e)(3) petitions
(those challenging CSRT decisions and final decisions of military commissions) can be
reviewed via habeas petition by Article III courts and then only by the D.C. Circuit.
In addition, in its codification of military commission procedures, MCA repudiates
Justice Stevens' argument that UCMJ authorized the President to create military
commissions only in accordance with its own uniformity provision; the new provision in
title 10 U.S.C. § 948b(c) states that UCMJ "does not, by its terms, apply to trial by
military commission except as specifically provided in this chapter. The judicial
construction and application of that chapter are not binding on military commissions
established under this chapter." 22  This provision eliminates the requirement of
uniformity between courts-martial and military commissions
Most observers' immediate reaction was that MCA was a victory for the
President.22 1 Congress did hold fast in opposing the President's call for the exclusion of
the accused from proceedings where called for in the interest of national security.
Instead, Congress permitted exclusion of the accused only "(1) to ensure the physical
safety of individuals; or (2) to prevent disruption of the proceedings by the accused" and
only after warning the accused of the possibility of exclusion for misconduct.
22 2
However, in all other respects, MCA ratifies the President's military commissions, even
to the extent of purportedly codifying the substantive crime of "conspiracy, ' 22 3 which
the government had charged Hamdan with violating. 224 This stands in sharp contrast to
Martin Flaherty's pre-MCA observation about Hamdan that the Court's "insistence on a
genuine legislative role ... will matter ... only to the extent that Congress takes
advantage of the Court's defense of legislative prerogatives." 225  Congress instead
agreed with the President as to the tools he claimed to need to fight the global war on
terrorism.
VI. CONCLUSION
Returning to the opening metaphor, if the President is Tom, the Court is Jerry, and
Congress is Spike, then it appears that the Court did manage to get Congress to awaken
and take note of the President. However, unlike the cartoon episodes, in which Spike
218. 120 Stat. at 2636.
219. Id.
220. 10 U.S.C. § 948b(c) (2006).
221. See e.g. Jack Balkin, What Hamdan Hath Wrought, http://balkin.blogspot.com (Sept. 29, 2006)
("Viewed from another perspective, the Military Commissions Bill was nothing less than a smackdown of the
Supreme Court."); Rushing off a Cliff, N.Y. Times A22 (Sept. 28, 2006).
222. 120 Stat. at 2611-12.
223. Id. at 2630 ("Any person subject to this chapter who conspires to commit one or more substantive
offenses triable by military commission... and who knowingly does any overt act to effect the object of the
conspiracy, shall be punished.").
224. Hamdan, 126 S. Ct. at 2761.
225. Flaherty, supra n. 91, at 53.
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responded by beating Tom up, Congress ended up giving the President almost everything
he was asking for in the Military Commission Act of 2006. Is the Tom and Jerry
analogy inapplicable?
It strikes me that the analogy remains accurate up to a point. The Court's decisions
in Hamdan and Rasul set a default presumption against discrimination against aliens, a
default presumption reinforced by the decision in Hamdi (ensuring that citizens can also
be treated as enemy combatants). If Congress remained unmoved due to political inertia,
then the result would be that aliens and citizens would be on the same footing.
That Congress overcame its inertia only to ratify the President's actions is
confirmation of the thesis by Daryl Levinson and Richard Pildes that the dominating rise
of political parties has obliterated the original separation of powers envisioned by the
Framers. 226 The Congress that enacted DTA and MCA was controlled by the same party
that controlled the White House, and, as predicted by Levinson and Pildes, acted to
further the goals of the political party, as determined by the President, who is
traditionally the head of his party.227 If Tom and Spike belonged to the same political
party, perhaps they too would have put aside that natural cat-dog antipathy more often.
226. Daryl J. Levinson & Richard H. Pildes, Separation of Parties, Not Powers, 119 Harv. L. Rev. 2311
(2006).
227. See e.g. Norman C. Bay, Executive Power and the War on Terror, 83 Denver U. L. Rev. 335, 345
(2005); Robert J. Delahunty & John C. Yoo, Book Review, Thinking About Presidents, 90 Cornell L. Rev.
1153, 1154 (2005). In fact, contemporaneous news accounts of the debate over the language of MCA noted
that, in holding fast on the accused's right to be present at all proceedings (save deliberations), the Senate was
"deffying]" the President. See e.g. Anne Plummer Flaherty, GOP Panel Defies Bush: A Senate Committee
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